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Karen Kochenbach

Corps of Engineers

Portland Didtrict

P.O. Box 2946

Portland, Oregon 97208-2946

Re:  Biologicd Opinion for the Neher Bank Stabilization Project on the Caapooia River near
Brownsville, OR (Corps Permit No. 99-560)

Dear Ms. Kochenbach:

Enclosed isthe Nationd Marine Fisheries Service's (NMFS) Biologica Opinion (Opinion) for
proposed bank stabilization project dong the Caapooia River near Brownsville, Oregon. The project
is described in the Corps of Engineers (Corps) letter of May 20, 1999, requesting consultation.

This Opinion condtitutes forma consultation for the Upper Willamette River chinook sadmon
(Oncorhynchus tshawytscha), and Upper Willamette River steelhead (Oncor hynchus mykiss) which
occur in the proposed project area. Upper Willamette River chinook salmon were listed as threastened
under the ESA by NMFS on March 24, 1999 (64 FR 14308). Critical habitat has been proposed for
the Upper Willamette River chinook salmon (March 9, 1998, 63 FR, 11482) and includes the current
fresh water range within the Willamette River baan, and downstream dong the Columbia River. This
habitat includes the water, subsirate, and adjacent riparian zone. Upper Willamette River steelhead
were listed as threatened under the ESA by NMFS on March 25, 1999 (64 FR 14517). Critica
habitat has been proposed for the Upper Willamette River steelhead (February 5, 1999, 64 FR 5740)
and includes dl river reaches accessble to listed steelhead in the Willamette River and tributaries above
Willamette Falls plus the river reaches of the Willamette River and Columbia River downstream of
Willamette Fdls. Critica habitat conssts of the water, substrate, and adjacent riparian zone.

NMFS has determined that the proposed action is not likely to jeopardize the continued existence of
the listed salmon species congdered in this Opinion.




If you have any questions regarding this letter, please contact Jm Turner of the Oregon State Branch
Office at (503) 231-6894.

Sincerely,

c’?/%w

illiam Stelle, Jr.
Rggmnal Administraicr

CC: John Marshal USFWS
Steve Mamoyac ODFW
Ken Franklin DSL
Tom Méeville DEQ
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. BACKGROUND

On May 20, 1999, the Nationad Marine Fisheries Service (NMFS) received arequest from Portland
Digrict Army Corps of Engineers (Corps) for Endangered Species Act (ESA) section 7 informal
consultation for issuance of a Corps permit for Mr. Neher (Application # 99-560) for abank
gtabilization project on the Caapooia River near Brownsville, Linn County, Oregon. In that letter, and
asaresult of subsequent conversations, the Corps determined that the Upper Willamette River chinook
sdmon (Oncor hynchus tshawytscha), and Upper Willamette River sedlhead (Oncor hynchus mykiss)
may occur within the project area. The Corps also determined that these species may be affected by
the proposed project, but not adversdly affected. The NMFS does not concur with that determination
and has prepared this Biological Opinion (Opinion) to address impacts to these species as aresult of
the proposed project.

The objective of this Opinion isto determine whether the action to stabilize the bank, through the use of
riprap aong the Cadapooia River, islikdy to jeopardize the continued existence of the indicated fish
gpecies or destroy or adversdly modify critical habitat.

II. PROPOSED ACTION

The proposed action involves placement of 220 cubic yards of riprap aong 260 feet of bankline dong
the Calapooia River. The project has been proposed to stop severe erosion and restore the stream
bank. It will involve shaping the bank by reducing the dope, ingaling two rock barbs, and placing
riprap dong the bank face. Asa conservation measure, the gpplicant proposes to conduct work during
the Oregon Department of Fish and Wildlife's (ODFW) in-water work period and place the rock from
the top of the bank. Placement will take gpproximately one week to complete. In addition, the
gpplicant has dso indicated that willows will be planted in the riprap interstices to improve habitat for
sdmonids.

IIl. BIOLOGICAL INFORMATION AND CRITICAL HABITAT

Based on migratory timing, the NMFS expects that only afew of the indicated fish species, adult or
rearing juveniles, would be present during the proposed in-water work period. The monitoring of these
fish gpecies will occur in the area after congtruction is completed. The proposed action would occur
within proposed critica habitat (Table 1).

The action areais defined by NMFS regulations (50 CFR 402) as “all areas to be affected directly or
indirectly by the Federa action and not merely theimmediate areainvolved in the action.” The action
areaiincludes designated critica habitat affected by the proposed action within the Caapooia River.
This area serves as amigratory corridor for both adult and juvenile life stages of dl listed species under
condderation in this Opinion. Essentid features of the adult and juvenile migratory corridor for the
species are: (1) Substrate; (2) water quality; (3) water quantity; (4) water temperature; (5) water



velocity; (6) cover/shdlter; (7) food (juvenile only); (8) riparian vegetation; (9) space; and (10) safe
passage conditions (50 CFR 226). The essentia features this proposed project may affect are water
quaity, asaresult of congtruction activities, and water velocity and safe passage conditions, as aresult
of riprap placed in theriver.

Table 1. Referencesto Federal Register Notices containing additional information concerning listing status,
biological information, and critical habitat designations for listed and proposed species considered in this Opinion.

Species Listing Status Species (Biological References)
(Biological Reference
References)
Upper Willamette River | Upper Willamette River Critical habitat has been proposed for the Upper
chinook salmon (Myers | chinook salmon were listed Willamette River chinook salmon (March 9, 1998, 63 FR
et. al. 1998) as threatened under the 63, 11482) and includes the current fresh water range
ESA by NMFS (March 24, within the Willamette River basin and downstream
1999, 64 FR 14308). along the ColumbiaRiver. This habitat includes the
water, substrate, and adjacent riparian zone.
Upper Willamette River | Upper Willamette River Critical habitat has been proposed for the Upper
steelhead (Busby et. al. | steelhead were listed as Willamette River steelhead (February 5, 1999, 64 FR
1995, Busby et. al. threatened under the ESA 5740) and includes all river reaches accessible to listed
1996) by NMFS (March 25, 1999, steelhead in the Willamette River and tributaries above
64 FR 14517). Willamette Falls plus the river reaches of the

Willamette River and Columbia River downstream of
Willamette Falls. Critical habitat consists of the water,
substrate, and adjacent riparian zone.

V. EVALUATING PROPOSED ACTIONS

The standards for determining jeopardy are set forth in Section 7(a)(2) of the ESA as defined by 50
CFR 402 (the consultation regulations). NMFS must determine whether the action islikely to
jeopardize the listed species and/or whether the action is likely to destroy or adversely modify critical
habitat. Thisandyssinvolvestheinitid steps of: (1) defining the biologica requirements of the listed
species, and (2) evauating the relevance of the environmenta basdline to the pecies current status.

Subsequently, NMFS eva uates whether the action is likely to jeopardize the listed species by
determining if the species can be expected to survive with an adequate potentid for recovery. In
making this determination, NMFS must consder the estimated level of mortdlity attributable to: (1)
collective effects of the proposed or continuing action; (2) the environmenta baseling; and (3) any
cumulative effects. This evauation must take into account measures for surviva and recovery specific
to the listed sdlmon’ s life stages that occur beyond the action area. If NMFSfinds that the action is
likely to jeopardize, NMFS must identify reasonable and prudent dternatives for the action.

Furthermore, NMFS evduates whether the action, directly or indirectly, islikely to destroy or
adversaly modify the listed species criticd habitat. The NMFS must determine whether habitat



modifications gppreciably diminish the value of critica habitat for both surviva and recovery of the
listed species. The NMFS identifies those effects of the action that impair the function of any essentia
feature of critical habitat. The NMFS then considers whether such impairment gppreciably diminishes
the habitat’ s vaue for the species’ surviva and recovery. If NMFS concludes that the action will
adversdy modify criticd habitat, it must identify any reasonable and prudent measures avalaole.

For the proposed action, NMFS' jeopardy andlyss considers direct or indirect mortality of fish
attributable to the action. NMFS' critical habitat analys's consders the extent to which the proposed
action impairs the function of essentid dements necessary for migration, spawning, and rearing of the
listed and proposed species under the existing environmenta baseline.

A. Biological Requirements

The firgt step in the methods NMFS uses for gpplying the ESA section 7(8)(2) to listed sdlmonisto
define the species biologica requirements that are most relevant to each consultation. NMFS aso
consders the current status of the listed species taking into account population Size, trends, distribution
and genetic diversty. To assessto the current status of the listed species, NMFS starts with the
determinations made in its decison to list the species for ESA protection and also consders new data
available that is relevant to the determination (Table 1.).

The relevant biologica requirements are those necessary for the indicated fish speciesto survive and
recover to anaturally reproducing population leve a which protection under the ESA would become
unnecessary. Adequate population levels must safeguard the genetic diversity of the listed stock,
enhance its cgpacity to adapt to various environmental conditions, and dlow it to become sdlf-sustaining
in the natura environment.

For this consultation, the biological requirements are improved habitat characterigtics that function to
support successful rearing and migration. The current status of the indicated fish species, based upon
ther risk of extinction, has not sgnificantly improved since the species were listed.

B. Environmental Basdine

The biologicd requirements of the indicated fish pecies are currently not being met under the
environmentd basdine. Ther gausis such that there must be a sgnificant improvement in the
environmenta conditions they experience over those currently available under the environmenta
basdine. Any further degradation of these conditions would have a sgnificant impact due to the amount
of risk they presently face under the environmenta basdline.

The defined action areaiis the areathat is directly and indirectly affected by the proposed action. The
direct effects occur at the project site and may extend upstream or downstream, based on the potential
for impairing fish passage, hydraulics, sediment and pollutant discharge, and the extent of riparian
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habitat modifications. Indirect effects may occur throughout the watershed where actions described in
this Opinion lead to additiona activities or affect ecological functions contributing to stream
degradation. For the purposes of this Opinion, the action areais defined as the applicant’ s property.
Other areas of the Caapooia River watershed are not expected to be directly or indirectly impacted.

V. ANALYSISOF EFFECTS

A. Effectsof Proposed Actions

The NMFS expects that the effects of the proposed project will tend to maintain the habitat €lements at
this dte over the longterm (greater than one year). In the short term, temporary increases of sediment
and turbidity, and disturbance of riparian habitat are expected.

In the long term, the increased gability of the Ste will reduce sedimentation. There will be aloss of
riparian habitat with placement of large riprap, but the placement of willow shoots and other native
vegetation within the intergtices will improve existing habitat conditionsin the action area. The potentid
net effect from of the proposed action, including mitigation, is expected to maintain properly functioning
stream conditions within the action area

Summary of Specific Effects

1 In-water work within the Calgpooia River could result in the disturbance of the indicated fish
gpecies. Juvenile fish that may be rearing in the vicinity of the action areawould most likely be
displaced, dthough warm summer temperatures generdly preclude fish presence during the in-
water work period. Thereisalow probability of direct mortality. In-water work would last
goproximately oneweek. In-water activities that could impact fish include placement of large
riprap.

2. Approximately 260 linear feet of rearing habitat (stream bank and associated vegetation) will be
dtered asareault of the placement of riprgp.  To minimize the impact from this ateration,
native riparian species will be planted in the project area. In addition, native willows will be
planted within the riprap.

3. Short-term increases in turbidity and sedimentation resulting from congtruction will be offset by
reduced eroson of soil in the scour area. The amount and duration of any increase in turbidity
will be limited because of the short time frame to complete the project and the smdl amount of
meaterid to be placed below the ordinary high water line. Any increase in turbidity because of
congtruction would be offset by the reduced eroson and input of sediment from the project
area under existing conditions.



B. Effectson Critical Habitat

NMFS designates critica habitat based on physical and biologica features that are essentia to the
listed species. Essentia features for designated critica habitat include subgtrate, water quality, water
quantity, water temperature, food, riparian vegetation, access, water velocity, Space and safe passage.
Critical habitat has been proposed for the indicated fish species.  For the proposed action, NMFS
expects that the effects will tend to maintain properly functioning conditionsin the watershed under
current basdline conditions over the long term. The existing channel edge provides poor habitat for
juvenilesin the summer because of the lack of cover, extensve riprap and high summer temperatures.
In addition, al trees within the project areawill be saved by the proposed placement of riprap. Finaly,
the commitment to provide increased native vegetation within the riprap interstices will provide a net
benefit to the listed species.

C. Cumulative Effects

Cumulative effects are defined in 50 CFR 402.02 as "those effects of future State or private activities,
not involving Federd activities, that are reasonably certain to occur within the action area of the Federa
action subject to conaultation.” For the purposes of this analyss, the generd action areaiis the
gpplicant’s property. Other activities within the watershed have the potentia to impact fish and habitat
within the action area. Future Federd actions, including the ongoing operation of hydropower systems,
hatcheries, fisheries, and land management activities are being (or have been) reviewed through
Separate section 7 consultation processes.

NMFSis not aware of any sgnificant change in non-Federd activities that are reasonably certain to
occur. NMFS assumes that future private and State actions will continue a smilar intenstiesasin
recent years.

VI. CONCLUSION

NMFS has determined, based on the available information, that the proposed action is expected to
maintain properly functioning stream conditions within the action area. Consequently, the proposed
action covered in this Opinion is not likely to jeopardize the continued existence of the indicated fish
species or adversdy modify proposed critical habitat. NMFS used the best available scientific and
commercid datato gpply its jeopardy andyss, when anayzing the effects of the proposed action on the
biologica requirements of the soecies relative to the environmenta basdline, together with cumulative
effects. NMFS believes that the proposed action would cause a minor, short-term degradation of
anadromous salmonid habitat due to sediment impacts and in-water congtruction. These effectswill be
baanced in the long-term through the habitat enhancement activities Although direct mortdity from this
project could occur during the in-water work, it is not expected, and the level of mortaity would be
minima and would not result in jeopardy.



VII. REINITIATION OF CONSULTATION

Conaultation must be reinitiated if: The amount or extent of taking specified in the Incidenta

Take Statement is exceeded, or is expected to be exceeded; new information revedls effects of the
action may affect listed speciesin away not previoudy conddered; the action is modified in away that
causes an effect on listed species that was not previoudy considered; or, a new speciesis listed or
critical habitat is desgnated that may be affected by the action (50 CFR 402.16). To re-initiate
consultation, the Corps must contact the Habitat Conservation Divison (Oregon Branch Office) of
NMEFES.
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IX. INCIDENTAL TAKE STATEMENT

Sections 4 (d) and 9 of the ESA prohibit any taking (harass, harm, pursue, hunt, shoot, wound, Kill,
trap, capture, collect, or attempt to engage in any such conduct) of listed species without a specific
permit or exemption. Harm is further defined to include significant habitat modification or degradation
that results in death or injury to listed species by sgnificantly impairing behaviord patterns such as
breeding, feeding, and shdltering. Harassis defined as actions that creete the likelihood of injuring listed
gpecies to such an extent as to sgnificantly ater norma behavior patterns which include, but are not
limited to, breeding, feeding, and shdltering. Incidentd teke is take of listed anima species that results
from, but is not the purpose of, the Federal agency or the gpplicant carrying out an otherwise lawful
activity. Under the terms of section 7(b)(4) and section 7(0)(2), taking that is incidenta to, and not



intended as part of, the agency action is not consdered prohibited taking provided that such taking isin
compliance with the terms and conditions of thisincidenta take Statement.

Anincidenta take statement specifies the impact of any incidental taking of endangered or threatened
gpecies. It dso provides reasonable and prudent measures that are necessary to minimize impacts and
setsforth terms and conditions with which the action agency must comply in order to implement the
reasonable and prudent measures.

A. Amount or Extent of the Take

The NMFS anticipates that the action covered by this Opinion has more than a negligible likelihood of
resulting in incidenta take of the indicated fish species because of detrimental effects from increased
sediment levels (non-lethd) and the potentid for direct incidenta take during in-water work (letha and
non-lethd). Effects of actions such asthese are largdy unquantifiable in the short term, and are not
expected to be measurable as long-term effects on habitat or population levels. Therefore, even though
NMFS expects some low leve incidenta take to occur due to the actions covered by this Opinion, the
best scientific and commercid data available are not sufficient to enable NMFS to estimate a specific
amount of incidentd take to the speciesthemsalves. In instances such as these, the NMFS designates
the expected level of take as"unquantifiable.” Based on the information in the BA, NMFS anticipates
that an unquantifiable amount of incidenta take could occur as aresult of the actions covered by this
Opinion. The extent of the take is limited to the project area.

B. Reasonable and Prudent M easures

The NMFS believes that the following reasonable and prudent measures are necessary and appropriate
to avoid or minimize take of the above species.

1. To minimize the amount and extent of incidenta take from congtruction activities, measures shal
be taken to limit the duration of in-water work; to time such work to occur when listed fish are
absent: and to implement effective pollution control measures to minimize the movement of soils
and sediment both into and within the stream channd.

2. To minimize the amount and extent of take from loss of habitat, and to minimize impactsto
critica habitat, measures shdl be taken to minimize impacts to riparian vegetation, or where
impacts are unavoidable, to replace logt riparian habitat functions.

3. To ensure effective implementation of the reasonable and prudent measures, dl plantings shall
be monitored and meet criteria as described below in the terms and conditions.



C. Termsand Conditions

In order to be exempt from the prohibitions of section 9 of the ESA, the Corps must comply with the
following terms and conditions, which implement the reasonable and prudent measures described
above. Theseterms and conditions are non-discretionary.

la All work below the ordinary high water line will be completed within ODFW's in-water work
period. Any extensons of the in-water work period will first be approved by and coordinated
with ODFW and NMFS.

1b.  Only dean, non-erodible, upland angular rock of sufficient size for long-term bank armoring will
be employed.

1c.  All equipment that is used for instream work will be cleaned prior to entering the job Site.
Externd oil and grease will be removed, aong with dirt and mud. Untreated wash and rinse
water will not be discharged into streams and rivers without adequate trestment. Areas for fue
storage and servicing of construction equipment and vehicles will be located at least 150 feet
away from any water body.

2a Willow cuttings shall be placed on 2' centers, within the interstices of the riprap

2b.  Thetop of the bank shall be planted with native vegetation.

3a The gpplicant shall monitor the success of plantings within, and adjacent to, theriprap. The
gpplicant will supply amonitoring report to the Corps that shdl include photos of the plantings
in the project area. The monitoring should be done one year following congtruction, and again
at year 3 and year 5.

3b. Failed plantings will be replaced yearly, for aperiod of 5 years.



